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WORKPLACE VIOLENCE AND HARASSMENT – COMPLYING WITH BILL 168
Incidents of workplace violence can seriously compromise the work environment resulting in harmful and costly consequences.  Apart from any injury suffered by a particular victim, other workers may find themselves no longer feeling safe and comfortable in the workplace which, in turn, may result in a loss of productivity and decreased work performance.  Employers may also experience a significant reduction in worker morale, higher turnover rates and increased absenteeism, not to mention potential damage to the employer's business reputation.
According to Statistics Canada, nearly 20% of all incidents of violent victimization now occur in the victim's workplace.  In response to what has become a growing concern over workplace violence, Bill 168, an Act to amend the Occupational Health and Safety Act ("the OHSA"), received Royal Assent on December 15, 2009.  Bill 168 contains amendments which will play a significant role in changing how we deal with and address violence and harassment in the workplace by imposing obligations on employers to develop and implement policies, programs, measures and procedures to prevent such occurrences.  These amendments, which adopt a similar approach to that contained in other provincial and federal legislation, will come into force on June 15, 2010.
Bill 168 defines workplace harassment and workplace violence as follows:

· "workplace harassment" means engaging in a course of vexatious comment or conduct against a worker in a workplace that is known or ought reasonably to be known to be unwelcome.
· "workplace violence" means,
(a) the exercise of physical force by a person against a worker, in a workplace, that causes or could cause physical injury to the worker;

(b) an attempt to exercise physical force against a worker, in a workplace, that could cause physical injury to the worker;
(c) a statement or behaviour that it is reasonable for a worker to interpret as a threat to exercise physical force against the worker, in a workplace, that could cause physical injury to the worker."
Employers should carefully note that the definition of workplace violence includes the threat of physical force that could cause physical injury to a worker.  The threat of physical violence is therefore the same as actual physical violence for the purposes of the OHSA.
In order to comply with Bill 168, employers will have to conduct an assessment of the workplace in order to identify any potential risks of workplace violence.  This assessment must take into account the risk of violence that may arise from the nature of the workplace, the type of work or the conditions of work.  Bill 168 also mandates that the risk assessment consider circumstances that would be common to similar workplaces, as well as circumstances specific to the workplace itself.  Once completed, the results of the risk assessment must be provided to the employer's health and safety committee or representative, or in the alternative, directly to the workers where no committee or representative exists.  It is important to note that reassessments under the legislation are required as often as is necessary to ensure that workers are protected from workplace violence.
Employers will also be required to prepare written policies relating to workplace violence and harassment.  These policies must be reviewed as often as is necessary but not less than on an annual basis.  For employers who employ 6 or more employees, the policies must be in writing and must be posted at a conspicuous location in the workplace.  All employers are, of course, required to provide workers with information and instruction on the contents of these policies.
Employers must then develop programs to implement the workplace violence and the workplace harassment policy.  It is mandatory that a workplace violence program include the following:
· Measures and procedures to control the risks of workplace violence identified in the risk assessment;
· Measures and procedures for summoning immediate assistance when workplace violence occurs, or is likely to occur;

· Measures and procedures for workers to report incidents of workplace violence; and,
· Procedures setting out how the employer will investigate and deal with incidents or complaints of workplace violence.

The program for the implementation of the workplace harassment policy shall include measures and procedures for workers to report incidents of harassment and must also set out how the employer will investigate and deal with incidents and complaints of harassments.
The Ontario government has also extended an employer's obligations beyond that of employers in other jurisdictions by addressing domestic violence in the workplace under Bill 168.  In particular, employers will now be required to "take every reasonable precaution in the circumstances for the protection of the worker" if the employer becomes aware, or ought reasonably to be aware that domestic violence may occur in the workplace.
The most controversial part of Bill 168 is the requirement for employers and supervisors to disclose information, including personal information, related to a risk of workplace violence from a person with a history of violent behaviour if a worker can be expected to encounter that person in the course of his/her work and the risk of workplace violence is likely to expose the worker to physical injury.  This disclosure is, however, limited to only that information that is reasonably necessary to protect the worker.  Employers will therefore have to carefully balance an individual's right to privacy with their health and safety obligations to protect other workers.  Subject to exceptions for certain occupations, the Bill also expands the right of a worker to refuse unsafe work in situations where the worker has reason to believe that workplace violence is likely to endanger the worker.
Although there is no doubt that Bill 168 imposes significant administrative obligations upon employers, those who fail to comply with its requirements risk facing prosecution and significant fines under the OHSA.  As the clock continues to move forward towards June 15, 2010, prudent employers would therefore do well to actively identify and assess the risks of potential violence with a view to developing, maintaining and communicating effective policies and programs designed to eliminate such occurrences in the workplace.

	
	
	



